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E.O. 11652: N/A 

AGS: EINV 

SUBJECT: EASTERN PETROLEUM OPIC CASE 

1 . OPIC HAS PENDING AN APPLICATION FOR INSURANCE BY 
EASTERN PETROLEUM COMPANY WITH RESPECT TO ITS INVESTMENT 
IN A PETROLEUM EXPLORATION AND DEVELOPMENT PROJECT IN THE 
DOMINICAN REPUBLIC. EASTERN PETROLEUM, ITS WHOLLY-OWNED 
DOMINICAN SUBSIDIARY (EASTERN PETROLEUM. DOMINICANA S.A.), 
AND A CANADIAN COMPANY HAVE ENTERED INTO A PRODUCTION 
SHARING AGREEMENT WITH THE GOVERNMENT OF THE DOMINICAN 
REPUBLIC (GODR) WHICH CONTAINS THE FOLLOWING PROVISIONS 
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AT ARTICLE 36: QUOTE ANY DISPUTE ARISING BETWEEN THE 
CONTRACTOR AND THE STATE CONCERNING THE INTERPRETATION OR 
EXECUTION OF THIS CONTRACT AND WHICH CANNOT BE SETTLED 
BY MUTUAL AGREEMENT SHALL BE SUBMITTED EXCLUSIVELY TO 
THE JURISDICTION OF THE COURTS OF THE DOMINICAN REPUBLIC, 

THE CONTRACTOR TACITLY WAIVING ANY FORM OF DIPLOMATIC 
INTERVENTION. END QUOTE. 
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2. THE APPEARANCE OF SUCH A PROVISION, IN ESSENCE A 
CALVO CLAUSE, IN A CONTRACT BETWEEN AN INVESTOR AND THE 
HOST GOVERNMENT PRESENTS US WITH AN UNWELCOME PRECEDENT. 
THE POLICY AND LEGAL IMPLICATIONS OF PROCEEDING IN THE 
FACE OF THE PROVISION, WITHOUT TAKING STEPS TO PRESERVE 

U.S. INTERESTS, HAVE BEEN CAREFULLY REVIEWED. CONCERN 
HAS FOCUSED NOT SO MUCH ON ANY QUESTION REGARDING THE 
U.S. RIGHT TO 'INTERVENE' BY SUCCESSION OF INTEREST IN 
ACCORDANCE WITH THE 1962 BILATERAL ON INVESTMENT 
GUARANTY, SINCE THE GODR HAS GIVEN ITS APPROVAL TO THE 
PROJECT WITHIN THE FRAMEWORK OF THAT AGREEMENT, BUT ON 
TWO OTHER ELEMENTS. FIRST, THE ARBITRATION PROVISIONS OF 
THE BILATERAL ARE SILENT AS TO CHOICE OF LAW, AND NO 
REFERENCE TO THE ROLE OF INTERNATIONAL LAW IS MADE. THE 
EXISTENCE OF THIS CONTRACT WITH ITS IMPLIED CHOICE OF 
DOMINICAN LAW IN ARTICLE 36 TO DEFINE THE RIGHTS OF THE 
INVESTOR, THE SAME RIGHTS TO WHICH THE USG MIGHT BECOME 
SUBROGATED UNDER THE 1962 AGREEMENT, COULD CLOUD SUCCESS- 
FUL U.S. RELIANCE ON ITS RIGHTS UNDER INTERNATIONAL LAW 
IN ANY NEGOTIATIONS OR ARBITRATION. IN OTHER WORDS, 

EITHER ON A THEORY OF STRICT SUCCESSION OF INTEREST TO 
THE RIGHTS OF THE INSURED, OR ON A THEORY OF IMPLIED 
WAIVER, IT MIGHT BE ARGUED THAT THE U.S. HAS ACCEPTED THAT 
ITS OWN RIGHTS IN TURN SHOULD ALSO BE DETERMINED UNDER 
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GODR LAW TO THE EXCLUSION OF INTERNATIONAL LAW. ALTHOUGH 
OPIC AS SUBROGEE WOULD BE GOVERNED BY THE CHOICE OF LAW 
APPLICABLE TO THE INSURED WE SEEK TO AVOID IMPAIRING 
THE U.S. POSITION THAT THE APPLICATION OF LOCAL LAW 
IS SUBJECT TO INTERNATIONAL MINIMUM STANDARDS, AND THAT 
THE U.S. CAN HAVE OTHER INTERNATIONAL LAW RIGHTS AS 
SOVEREIGN WHICH ARE NOT SUBROGATED TO IT AND ARE NOT 
AFFECTED BY THE INVESTOR'S SUBMISSION TO LOCAL LAW. 
SECONDLY, IN LIGHT OF THE FACT THAT ALL PERTINENT DOCU- 
MENTS WILL BE IN THE PUBLIC RECORD, THE FAILURE OF THE 
U.S. TO TAKE EXCEPTION TO ARTICLE 36 COULD BE MISINTER- 
PRETED AS IMPLYING A CHANGE IN TRADITIONAL U.S. INVEST- 
MENT AND CALVO POLICY, WITH POSSIBLE ADVERSE EFFECTS IN 
AREAS BEYOND OPIC INSURANCE (E.G., OUR FORTHCOMING 
BILATERAL INVESTMENT TREATY PROGRAM OR THE TNC CODE OF 
CONDUCT DISCUSSIONS. 

3. STATE AND OPIC HAVE AGREED TO SEEK AN EXCHANGE OF 
NOTES WITH THE GODR WHICH WOULD ACCOMPLISH TWO THINGS: 

A LEGALLY EFFECTIVE CLARIFICATION OF U.S. RIGHTS UNDER 
THE BILATERAL, AND A STATEMENT WE CAN POINT TO FOR THE 
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RECORD TO REFUTE ANY FUTURE ASSERTION THAT THE U.S. 

HAS CHANGED ITS POSTURE ON CAL VO ISSUES. A DRAFT OF SUCH 
AN EXCHANGE FOLLOWS AT PARAS 4 AND 5. IT IS INTENDED 
TO MAKE A BLANKET RESERVATION, AVOIDING UNNECESSARY 
REPETITION OF THIS ISSUE IN ANY FUTURE, SIMILAR CASES 
(SEE THE ATTACHED TEXT IN LAST PARA OF U.S. NOTE); THIS 
ELEMENT WHILE DESIRABLE, COULD BE DROPPED IF DIFFICULT TO 
NEGOTIATE. WE HAVE ALSO BRACKETED ALTERNATIVE CLOSINGS 

FOR THE MIDDLE PARAGRAPH; THE HELPFUL REFERENCE TO INTER- 
NATIONAL LAW, COUPLED WITH THE OPTIMUM VERSION OF THE 
FINAL PARA OF THE NOTE, WOULD EFFECTIVELY AMEND THE 1962 
BILATERAL, AND OUR PREFERENCE IF YOU CONSIDER IT NEGOTI- 
ABLE IN LIGHT OF GODR INVESTMENT ATTITUDES. WE HAVE ALSO 
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AGREED THAT IF AN EFFECTIVE EXCHANGE OF NOTES ALONG THESE 
LINES IS NOT NEGOTIABEL, THAT WE COULD FALL BACK TO A 
UNILATERAL EXPRESSION OF SIMILAR VIEWS IN A NOTE, ON THE 
UNDERSTANDING THAT THE GODR WOULD NOT CONTRADICT THEM IN 
REPLY. WE STRONGLY PREFER, HOWEVER, NOT TO HAVE TO RESORT 
TO THIS FALLBACK, AND WOULD NOT WANT IT PUT FORWARD BEFORE 
WE HAD A CHANCE TO EVALUATE GODR RESPONSE TO THE NOTE 
EXCHANGE PROPOSAL. HOPEFULLY, THE FAVORABLE PROSPECTS 
CITED IN ECON COUNSELOR'S APRIL 1 1 LETTER TO ARA/CAR STILL 
APPLY. FINALLY, SHOULD EITHER OF THESE APPROACHES NOT 
WORK OUT, OPIC WILL NOT INSURE IN THIS CASE. WE WOULD 
WELCOME EMBASSY COMMENTS ON IMPLEMENTING THIS STRATEGY IN 
LIGHT OF CURRENT DEVELOPMENTS AND ON THE FOLLOWING PROPOSED 
TEXT. 

4. BEGIN TEXT OF U.S. NOTE: I HAVE THE HONOR TO REFER TO 
A CONTRACT FOR PETROLEUM SERVICES IN THE DOMINICAN REPUBLIC 
CONCLUDED BETWEEN THE GOVERNMENT OF THE DOMINICAN REPUBLIC, 
AND CERTAIN COMPANIES INCLUDING THE EASTERN PETROLEUM 
COMPANY, A COMPANY ORGANIZED AND EXISTING UNDER THE LAWS 
OF THE UNITED STATES, AND ITS WHOLLY-OWNED DOMINICAN SUB- 
SIDIARY, EASTERN PETROLEUM DOMINICANA, S.A. EASTERN 
PETROLEUM COMPANY HAS APPLIED FOR A UNITED STATES GOVERN- 
MENT GUARANTY OF ITS INVESTMENT IN THE DOMINICAN REPUBLIC. 

IN CONFORMITY WIT; THE CONDITION FOUND IN PARAGRAPH 2 OF 
THE 1962 AGREEMENT BETWEEN OUR TWO COUNTRIES RELATING TO 
INVESTMENT GUARANTIES, EASTERN PETROLEUM REQUESTED AND 
RECEIVED THE AP.ROVAL BY THE GOVERNMENT OF THE DOMINICAN 
REPUBLIC OF THE ISSUANCE OF SUCH A GUARANTY. 

(NEW PARA) MY GOVERNMENT UNDERSTANDS SUCH APPROVAL TO 
CONSTITUTE THE AGREEMENT OF YOUR GOVERNMENT THAT THE 
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GUARANTY, IF GIVEN, SHALL COME WITHIN THE TERMS OF THE 
1962 AGREEMENT IN ALL RESPECTS, AND THAT NOTHING IN THE 
CONTRACT FOR PETROLEUM SERVICES, IN PARTICULAR ARTICLE 36 
THEREOF, SHALL IMPAIR THE RIGHTS OF EITHER GOVERNMENT 
UNDER THE SAID AGREEMENT, INCLUDING THE RIGHT TO BINDING 
INTERNATIONAL ARBITRATION OF UNSETTLED CLAIMS (BEGIN 
BRACKET) OR CHOICE OF LAW THEREFOR. (END BRACKET). 

BEGIN BRACTET) UNDER THE APPLICABLE RULES AND PRINCIPLES 
OF INTERNATIONAL LAW. (END BRACKET). 

(NEW PARA) IF THIS IS ALSO THE UNDERSTANDING OF YOUR GOV- 
ERNMENT, I HAVE THE HONOR TO PROPOSE THAT THIS NOTE, 

TOGETHER WITH YOUR REPLY TO THAT EFFECT, SHALL CONSTITUTE 
AN AGREEMENT BETWEEN OUR TWO GOVERNMENTS WITH RESPECT 
TO THE EFFECT OF APPROVAL BY YOUR GOVERNMENT OF THIS PRO- 
JECT (BEGIN BRACKET), AND FUTURE PROJECTS GOVERNED BY 
SIMILAR CONTRACTUAL PROVISIONS,) END BRACKET) UNDER THE 
1962 AGREEMENT. THIS AGREEMENT SHALL BECOME EFFECTIVE 
ON THE DATE OF YOUR REPLY. END TEXT. 

5. BEGIN TEXT OF REPLY NOTE: I HAVE THE HONOR TO REFER 
TO YOUR NOTE OF (INSERT DATE) WHICH STATES AS FOLLOWS: 

(QUOTE U.S. NOTE) 

(NEW PARA) I HAVE THE HONOR TO CONFIRM THE UNDERSTANDING 
OF YOUR GOVERNMENT REGARDING THE EFFECT OF MY GOVERNMENT S 
APPROVAL OF THE PROJECT, AND TO CONCUR IN YOUR PROPOSAL 
THAT YOUR NOTE, TOGETHER WITH THIS REPLY, SHALL CON- 
STITUTE AN AGREEMENT BETWEEN OUR GOVERNMENTS, EFFECTIVE 
THIS DAY. END TEXT. VANCE 
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